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PART  I:  GENERAL  HISTORY 


Go  with  me  to  a  notary;  seal  me  there  your  single 

hond.  r.,  1  ^  ^  , 

[Merchant  of  Venice^  i . 3 . ] 

Away  with  him,  I  say;  hang  him  with  his  pen  and 
inkhorn  [badge  of  medieval  notaries]  about  his  neck. 

[Henry  VI,  pt.  2.] 


The  above  lines  attest  to  the  existence  of  notaries  public  in 
Shakespearean  times.  In  fact  authorities  believe  that  the  office  of 
notary  public  originated  in  ancient  Rome.^  Roman  officials  known  as 
"scribes"  (scribae)  performed  duties  similar  to  present  day  notaries 
public.  Some  scribes  dealt  with  piiblic  matters,  such  as  the  recording 
of  state  documents  or  other  public  proceedings.  Others  acted  for 
private  individuals,  drafting  such  documents  as  wills,  deeds  and 
conveyances.  The  word  "notary"  ( notar ius) derived  from  a  system  of 
shorthand  invented  in  the  last  century  of  the  Republic.  The  title  of 
notarius  was  eventually  given  only  to  high  government  officials. 

Private  documents  could  be  drawn  up  by  the  "scribes"  who  would 

seal  them  with  the  official  court  seal,  thereby  giving  them  the 

authenticity  of  public  acts.  Usually,  however,  private  documents  were 

2 

drawn  up  by  private  professional  scribes  (tabellones) .  Documents 
drawn  by  tabellones  were  binding  on  the  parties  concerned,  but  could 
not  be  accepted  as  proof  or  otheirwise  given  the  same  respect  as  public 
documents.  Accordingly,  documents  drawn  up  by  tabellones  were  often 
registered  in  the  public  archives,  which  gave  them  the  status  of  public 
documents . 

The  office  of  notary  continued  to  exist  after  the  fall  of  the 
Roman  Empire.  Although  the  Teutonic  count  replaced  the  Roman  governor 


of  the  court,  many  of  the  Roman  customs  remained  the  same.  Most  courts 


2 


attached  registrars  or  "Notaries  of  the  Court"  to  their  courts.  Notaries 
of  the  court  (almost  always  ecclesiastics)  functioned  as  had  the  Roman 
scribes.  Notaries  (Palatine  notaries)  were  also  attached  to  the  appeal 
tribunal  (curia  regis) .  In  the  9th  century,  Charlegmagne  appointed  special 
justices  (missi  regii)  to  hold  assizes  four  times  a  year  in  different  parts 
of  his  domain.  Notaries  (royal  notaries)  were  selected  to  accompany 
the  special  justices.  The  distinction  between  the  three  classes  of 
notaries  disappeared  by  the  12th  century.  The  Count  Palatine  retained 
the  right  to  appoint  notaries,  and  granted  that  right  to  other  officers 
of  state  or  municipalities  to  grant  commissions  as  well.  The  12th 
century  also  marked  the  point  at  which  the  Pope  began  to  appoint  papal 
notaries  for  extra-territorial  purposes. 

Gradually  all  notarial  documents  were  granted  the  status  of 
public  instruments.  Further,  documents  drawn  up  and  attested  to  by  a 
notary  public  began  to  have  executory  force.  Thus,  judgement  could  be 
enforced  on  a  document  without  bringing  an  action. 

In  England,  both  civil  and  ecclesiastical  notaries  were  present 

3 

from  or  before  the  time  of  the  Norman  conquest.  They  did  not,  however, 

4  .  .  .  . 

possess  as  much  authority  as  continental  notaries.  Civil  and  ecclesiastical 
notaries  were  generally  of  (or  associated  with)  the  clergy.  Gradually, 
laymen  began  to  assume  some  of  the  functions  of  notaries  public.  In 
London  and  surrounding  environs,  notaries,  as  members  of  the  Company  of 
Scriveners,  had  a  monopoly  on  the  preparation  of  all  documents, 
from  the  reign  of  Edward  II  until  1760  (the  time  at  which  solicitors 
were  given  the  right  to  practice  conveyancing) . 

No  changes  were  brought  about  by  the  Reformation  except  that 
the  power  of  the  Pope  to  grant  commissions  was  transferred  to  the  King 


3 


by  25  Henry  VII,  c.  21.  The  current  legislation  applicable  to  notaries 

5 

public  was  enacted  in  the  19th  century.  Canadian  notaries  assumed  the 
powers  of  the  English  notary  in  the  19th  century.  Gradually  (as  will 
presently  be  shown),  they  took  on  the  more  restricted  role  of  present 
day  notaries  public . 

PART  II:  THE  LEGISLATION 

History  of  the  Ontario  Act 

Legislation  governing  notaries  public  was  first  enacted  in 

6  7 

1869.  Subsequent  amendments  were  made  in  1877,  1887,  1897,  and  1909. 

0 

Major  changes  were  made  by  the  new  Notaries  Act  of  1962.  Despite 
amendments  enacted  in  1964  and  1970,  the  present  Act  differs  little  from 
the  Act  of  1962. 

Pursuant  to  the  1869  Act,  notarial  appointements  were  made 
at  the  discretion  of  the  Lieutenant-Governor.  Notaries  public  were 
granted  powers  of : 

...  drawing,  passing,  keeping,  and  issuing  all  deeds, 
contracts,  charter  parties,  and  other  mechantile  trans¬ 
actions  in  the  Province,  and  attesting  to  commercial 
instruments. 

Amendments  passed  in  1877  provided  for  examinations  of  the  pros¬ 
pective  application  by  a  county  court  judge  or  appointee  of  the 
Lieutenant-Governor,  and  gave  the  Lieutenant-Governor  power  to  make 
regulations  for  the  examination  of  notaries  public. The  examination 
was  required  for  all  non- lawyer  applicants.  Two  criteria  determined 
the  outcome  of  the  examination:  whether  the  applicant  was  "qualified" 
for  the  office,  and  whether  there  was  a  "need"  for  his  services  in 


the  community. 


4 


The  examiner's  decision  as  to  what  constituted  "need"  and 
"qualifications"  was  completely  discretionary.  The  same  procedure  for 
examination  exists  today. 

Powers  of,  and  sanctions  against,  commissioners  for  taking 

12 

affadavits  were  granted  by  the  1887  amendments  to  the  Act. 

Commissioners'  powers  were  set  out  in  section  4: 

. . .  [to]  take  and  receive  all  such  affadavits  and 
affirmations  . . .  concerning  any  of  the  proceedings 
in  the  High  Court  or  Court  of  Appeal. 


One  of  the  sanctions  for  misconduct  as„  a  commissioner 

was  revocation  of  the  commission. 

There  is  some  question  as  to  whether  a  ^  facto  citizenship 

requirement  was  instituted  by  section  5  of  the  1887  amendment.  In  section  5, 

15 

the  notary  was  made  "officer  of  the  court".  Confusion  surrounds 

the  question  of  whether  an  "officer  of  the  court"  must  be  a  Canadian 

citizen,  and  this  confusion  may  have  created  a  departmental  bias 

against  the  admission  of  aliens.  However,  there  was  no  specific 

citizenship  requirement  between  1887  and  1962,  and  non-Canadians  may 

have  been  granted  notarial  patents. 

The  powers  of  notaries  public  were  significantly  affected  by 
17 

the  amendments  of  1909.  No  changes  were  made  in  the  original  section 
granting  notarial  powers.  However,  a  new  section  was  added  whereby 
restrictions  of  "territory  and  case"  could  be  imposed  on  non- lawyer 
notaries.  The  notary  could  thus  be  required  to  use  his/her  seal  only 
on  certain  kinds  of  documents,  for  a  specified  firm  and  within  a  delineated 
territory.  A  sample  limitation  of  the  notarial  commission  in  Ontario  is 


as  follows : 


" .  .  .  to  _  in  and  for  the  province  of  Ontario 

(or  judicial  district  of  _ )  ,  limited  to  the 

attestation  of  instruments  and  the  taking  of  affadavits 
only,  while  in  the  employ  of  _ .  " 


5 


The  Notaries  Act,  1962 

Important  changes  in  the  legislation  were  made  by  The  Notaries 
Act  of  1962,  S.O.  1962,  c.  91.  Bill  63  (An  Act  to  amend  the  Notaries 
Act)  was  introduced  by  Attorney  General  Cass  on  February  26,  1963. 

The  Honourable  Mr.  Cass  explained  the  introduction  of  the  Bill  on  the  grounds 
that  it  was  intended  to  result  in  better  regula'tion  of  the  "non- lawyer 
notary".  Better  regulation  was  to  be  accomplished  by  allowing  the 
commission  to  expire  every  three  years  with  provision  for  re-examination 
and  renewal.  The  re-examination  would  determine  whether  the  notaries 
were  "keeping  up  with  the  change  of  laws  and  carrying  out  their  duties 
adequately  . 


Some  discussion  of  the  benefits  of  a  discretionary  examination 

19 

procedure  took  place  at  the  second  reading.  Mr.  Cass  was  asked  by 

a  member  whether  a  list  of  objective  criteria  for  admission  could  be 

compiled  and  circulated  to  prospective  applicants.  Mr.  Cass  offered 

to  examine  the  proposal.  It  does  not  appear  that  the  proposal  was 

20 

examined  or  adopted. 


21 


The  Act,  when  passed,  contained  several  changes.  Notarial 

appointments  were  made  at  the  recommendation  of  the  Attorney  General. 

22 

Canadian  citizenship  was  made  an  explicit  requirement. 

Provision  was  made  for  the  triennial  expiry  and  renewal  of 

the  non- legal  notaries'  commissions.  The  notary  was  required  to  write 

the  expiry  date  of  the  commission  next  to  his  signature  and  the  seal. 

A  later  amendment  required  the  seal  to  contain  the  expiry  date. 

Certain  sanctions  were  added  for  misuse  of  powers  granted  in 

23 

the  Act  by  notaries  public.  Misuse  of  powers  granted  in  the  Act 

consists  of  either  unauthorized  practice  of  law  or  other  acts  not  permitted 

V.  -3  24 

by  section  3. 


6 


According  to  the  case  of  R«  ex.  rel.  Smith  v.  Mitchell^  1952 

O.R.  896  (C.A.)/  unauthorized  practice  of  law  may  arise  in  many 

circumstances.  With  respect  to  notaries,  it  consists  mainly  in  the 

giving  of  advice  as  to  legal  requirements  in  the  completion  of  documents. 

Provision  is  also  made  for  the  prosecution  of  persons  unlawfully 

26 

acting  or  holding  themselves  out  as  notaries.  The  sanctions  for  both 
offenses  consist  of  fines  or,  for  the  public  notary,  possible  revocation 
of  the  notarial  canmission. 


25 


No  major  changes  have  been  made  since  the  enactment  of  the  1962 


legislation. 


The  Act  authorizes  the  exercise  of  powers  of  the  commission 
"under  The  Commissioner's  Act".  Some  discussion  of  The  Commissioners  for 
Taking  Affadavits  Act,  R.S.O.  1970,  c.  72,  is  necessary  to  describe  the 
functions  of  a  commissioner. 

Under  The  Commissioner's  Act,  commissioners  are  given  the  power 

to  "take  any  affadavit  with  respect  to  any  matter  determined  before  an 

Ontario  court",  or  for  any  Act  requiring  an  affadavit.  Commissioners 

27 

are  given  commissions  for  three-year  renewable  periods.  Commissions 

28 

may  be  revoked  on  evidence  of  improper  behaviour.  A  number  of 

.  .  29 

government  officials  are  made  commissioners  ^  officio. 

The  question  of  whether  restrictions  imposed  on  a  notary  apply 

30 

when  he/she  acts  as  a  commissioner  merits  discussion.  The  Notaries 

Act  restricts  only  acts  of  the  notary  per  se.  Thus,  when  the  notary  acts 

as  commissioner,  he/she  may  not  be  required  to  act  within  a  certain  area 

or  while  in  the  employ  of  a  particular  firm.  At  the  same  time,  it  is 

arguable  that  the  notary  acting  as  commissioner  remains  a  notary,  and 

31 

that  notarial  restrictions  do  apply. 


7 


Legislation  in  other  Provinces 

Legislation  regulating  notaries  public  exists  in  eveiry 

province.  The  Quebec  Act  need  not  be  discussed  here,  for  notarial 

powers  in  a  civil  law  system  provide  little  insight  for  a  common  law 

32 

province  such  as  Ontario.  While  statutory  provision  for  appointment 


of  lay  notaries  exists  in  every  province,  there  is  evidence  that  the 


legislation  may  rarely,  if  at  all,  be  used 


33 


For  example,  there  is  a 


New  Brunswick  Notaries  Act  which  provides  for  the  appointment  of  lay 

notaries.  The  Act  is  never  used,  however,  for  ministerial  policy 

34 

precludes  the  appointment  of  non- lawyer  notaries.  The  following 

is  purely  a  statutory  analysis,  and  may  not  reflect  the  dichotomy 

between  what  is  allowed  and  what  actually  occurs. 

With  the  exception  of  British  Columbia,  little  dramatic 

variation  between  the  provinces  exists  in  legislation  concerned  with 

notaries  public.  Legislation,  for  the  most  part,  does  not  extensively 

35 

relate  the  acts  of  notaries. 

In  nearly  all  of  the  provinces,  notaries  are  granted 

36 

commissions  under  the  auspices  of  the  Attorney  General,  the 

37 

Lieutenant-General,  or  the  Attorney  General  subject  to  the  approval  of 

38 

the  Lieutenant-Governor  or  a  delegate.  Conduct  is  regulated  in  those 
provinces  by  the  ministry  which  controls  the  appointment  process. 

Only  in  British  Columbia  do  notaries  belong  to  a  self-regulatoiy  society. 
Despite  the  existence  of  a  notaries'  society,  notaries  are  still 
appointed  by  a  Supreme  Court  Judge. 

Notaries  in  British  Columbia  and  Ontario,  once  appointed,  have 


certain  protections  under  the  respective  Acts.  A  person  who  does  not 
hold  a  notarial  patent  who  "acts  as"  or  "holds  himself/herself  out"  as 


8 


a  notary  public  is  subject  to  prosecution.  "Holding  out"  may  be 
given  a  wide  or  narrow  construction.  Widely,  it  means  to  "act  as" 
a  notary  public.  Narrowly,  it  means  to  represent  by  word,  print,  or 
deed  that  one  is  a  notary  public.  The  narrow  construction  of  "holding 
out"  is  the  most  viable  with  respect  to  the  Ontario  Act.  Provision 
is  already  made  for  prosecution  of  persons  "acting  as"  notaries  public, 
and  it  seems  likely  that  the  provision  preventing  "holding  out"  was 
added  to  cover  representation,  as  well  as  act.  The  other  provinces 
do  not  provide  for  this  form  of  protection  in  their  Acts. 

Statutory  authority  derives  from  a  specific  act  in  six  of 

39 

the  provinces.  Two  provinces  have  legislation  for  notaries  within 

40  .... 

a  general  act.  Notaries  in  British  Colimbia  are  regulated  pursuant 
to  The  Notaries  Act  and  The  Societies  Act. 

Regulations  in  three  provinces  may  be  made  by  the  Lieutenant- 

41 

Governor  or  the  Attorney  General.  Regulations  in  all  provinces  have 
the  purpose  of  implementing  sections  of  the  Act.  British  Columbia  is 
the  only  province  giving  notaries  powers  to  regulate  themselves. 

In  six  provinces,  an  applicant  must  be  a  British  or  Canadian 
citizen  to  qualify  for  admission.  British  Columbia  is  the  only  province 
to  require  residency.  Four  provinces  dictate  an  examination  of  the 
non- legal  applicant  as  to  his/her  "qualifications"  for  the  job,  and 
the  "need"  of  the  area  for  a  notary  public. 


There  is  some  variance  between  provinces  as  to  possible 

disciplinary  measures.  Discipline  is  explicitly  provided  for  in  only 

42  .  .  .  .  , 

three  of  the  provinces.  Provision  is  made  for  a  disciplinary 

committee  enquiry  and  revocation  by  the  society  directors  in  British 


Columbia.  In  Newfoundland,  the  Lieutenant-Governor,  on  recommendation 
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43 

of  the  Minister  of  Justice,  may  revoke  the  commission.  The  Ontario 
Act  also  provides  for  revocation  of  the  commission.  No  procedural  guide¬ 
lines  appear  in  either  the  Ontario  or  Newfoundland  Acts . 

The  Newfoundland  Act  does  not  set  out  any  grounds  for  discipline. 

44 

In  Ontario,  the  notary  may  be  disciplined  for  "any  violation  of  the  act". 

British  Columbia  disciplines  notaries  for  "misappropriation,  conduct 

45 

unbecoming  a  notary" ,  and  other  "professional  misconduct" . 

Non- lawyer  notaries  must  review  their  commissions  in  a 

46 

majority  of  the  provinces  every  two  to  five  years. 

Powers  granted  to  notaries  are  largely  the  same  across  Canada. 

The  notary  public  is  granted  the  power  to  attest  commercial  instriaments , 

administer  oaths,  and  exercise  all  other  powers  consistent  with  the 

notarial  commission  (except  in  Manitboa  and  New  Brunswick) .  In  British 

Columbia,  notaries  are  given  the  power  to  draw  and  supervise  the  execution 
47 

of  wills.  Only  in  Ontario  and  Manitoba  are  the  powers  of  a  commissioner 

48 

specifically  granted.  The  Acts  in  the  other  provinces  could  be 

contrued  as  granting  certain  powers  of  commissioners.  However,  no  powers 

are  explicitly  granted  (except  two  above  mentioned) .  Restrictions  of 

territory  and  case  are  placed  on  notaries  public  in  two  other  provinces 

49 

besides  Ontario  . 

The  Acts  in  British  Columbia  and  Ontario  dictate  greater 
regulation  of  the  notarial  conduct  than  legislation  in  other  provinces. 
Little  is  done  to  regulate  the  conduct  in  the  remaining  provinces  other 
than  by  the  renewal  process. 

The  British  Columbia  legislation  authorizes  the  continued 

50 

existence  of  a  notaries  society.  Regulation  of  the  member  is  accomplished 
by  a  variety  of  legislative  devices.  The  society  is  empowered  to  make 


18 


regulations  on  all  matters.  Not  only  is  there  a  committee  to  discipline 

members,  but  a  special  fund  has  been  established  to  compensate 

51 

innocent  third  parties  harmed  by  a  member's  misconduct.  Another 

layer  of  control  is  established  by  the  appointment  process  through 

52 

the  courts  and  appointed  examiners.  Society  by-laws  (as  opposed  to 
regulations)  are  subject  to  the  approval  of  the  Attorney  General  and  the 
Benchers  of  the  Law  Society.  In  a  sense,  British  Columbia's  society 
is  not  completely  self-regulated  as  the  authority  for  the  appointment 
process  is  external  to  the  society. 

Ontario's  statute,  save  for  the  lack  of  provision  for  a 
regulatory  "society",  places  comparable  importance  on  the  regulation  of 
notaries '  functions .  The  same  provision  as  in  British  Columbia  is  made 
for  an  appointment  process,  complete  with  examination  as  to  prospective 
notaries'  qualifications.  As  noted  before,  revocation  is  an  available 
method  of  discipline.  No  particular  procedure  for  discipline  is  set 
out  in  the  statute.  Grounds  for  discipline  are  more  explicitly  set 
out  in  British  Columbia  than  in  Ontario.  Correspondingly,  the  discretion 
of  the  responsible  ministry  as  to  what  constitutes  misconduct  is 
enlarged. 

As  noted  before,  notaries  in  Ontario,  British  Columbia  (and 
Alberta)  may  be  restricted  as  to  how,  where,  and  for  whom  they  may 
practise.  British  Columbia  and  Ontario  are  the  only  two  provinces  to 
explicitly  give  notaries  public  the  protection  of  exclusive  right  to 
practise. 

Ontario's  legislation  is  nearly  as  comprehensive  as  that  of 
British  Columbia.  The  only  true  difference  between  the  two  is  that 
British  Columbia  provides  for  a  fairly  complex  system  of  discipline 


19 


and  a  self-regulatory  society.  More  provision  for  discipline  means 
more  regulation  as  long  as  there  is  consensus  as  to  what  constitutes 
good  or  bad  behaviour.  Some  argument  may  be  made  that  as  long  as 
criteria  for  admission,  powers  and  restrictions  remain  vague,  then 
consensus  as  to  what  merits  discipline  will  be  impossible.  There  is 
doubt  as  to  whether  the  former  kind  of  consensus  exists  in  Ontario. 

The  United  States 

A  representative  sample  of  fifteen  states  was  surveyed  (see  Chart  B) . 

Most  of  the  legislation  was  comparable  to  that  in  Canada.  As  in  Ontario, 

53 

notaries  have  a  clerical  rather  than  an  advisory  function.  A  majority 

.  .  54 

of  the  states  require  a  minimum  age  for  application.  Until  recently, 

citizenship  was  another  requirement  for  the  notarial  commission.  This 

requirement  was  called  into  question  by  two  recent  decisions  of  the 

55 

federal  district  court  of  appeal  which  held  that  the  requirement 
had  nothing  to  do  with  any  possible  valid  state  objective,  and  was 
therefore  a  violation  of  the  equal  protection  clause  of  the  Fourteenth 
Amendment. 

Only  three  of  the  states  surveyed  require  "good  moral  character" 

56 

on  the  part  of  the  applicant.  No  guidelines  as  to  educational 

qualifications  for  becoming  a  notary  public  are  set  out  in  the  legislation, 

with  the  exception  of  one  state.  Wisconsin  has  the  vague  requirement 

of  an  eighth  grade  education  or  equivalent. 

Generally,  notaries  public  are  appointed  by  the  secretary  of 
57  58 

state,  or  the  governor  according  to  the  "need"  of  the  district 

for  a  notary.  As  in  Canada,  the  decision  as  to  whom  to  appoint  is 

59 

largely  discretionary. 


The  appointment  process  is  purely  of  statutory 
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origin.  The  prospective  applicant  has  no  rights  or  requirements  outside 

of  the  legislation.  Only  Texas  provides  for  a  right  of  appeal  for  the 

60 

rejected  applicant. 

Six  of  the  states  protect  the  notary  public  through  the  device 

of  exclusive  practice  or  reserve  of  title. Sanctions  exist  to 

punish  misconduct  on  a  notary's  part  as  well.  Many  states  require 

that  the  notary  public  post  a  bond  with  sureties  for  carrying  out 

62 

his/her  duties.  The  notary  will  not  be  called  upon  to  fulfill  the 

obligation  on  the  bond  if  he/she  fulfills  his/her  duties  diligently. 

If  the  notary  acts  wrongly,  the  person  harmed  by  the  notary's  misconduct 

63 

or  negligence  is  the  beneficiary  of  the  bond.  The  notary  is,  in  all 

states,  subject  to  civil  liability  for  acts  of  negligence  or  other 

misconduct  while  acting  in  an  official  capacity.  Fulfillment  of  the 

obligation  on  the  bond  will  often  be  sufficient  discharge  of  liability. 

Many  of  the  states  have  provision  for  revocation  of  the  notarial 

commission.  Of  the  states  examined,  only  Missouri  and  California 

64 

provided  for  a  complete  disciplinary  procedure. 

Notaries  in  the  United  States  are  basically  granted  the  same 
powers  as  Canadian  notaries.  They  consist  mostly  of  attesting  and 
certifying  to: 

...  certain  documents,  in  order  to  give  them  credit  and 
authenticity  in  foreign  jurisdictions,  to  take 
acknowledgements  of  and  certify  deeds  and  other 
conveyances  ...  and  to  perform  certain  official  acts, 
chiefly  in  ccaranercial  matters, 

6  J 


Perhaps  the  most  unusual  and  progressive  statutory  provision 
for  notaries  public  exists  in  California.  California,  unlike  British 
Columbia,  does  not  provide  for  a  self-regulatory  society  of  notaries  public. 
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.  .  .  66  _ 
However,  it  remains  of  interest,  if  only  for  its  unique  system  of 

appointment.  California  is  the  only  state  to  set  out  objective 

criteria  for  qualifying  as  a  notary  public.  The  notary  must: 

...have  satisfactorily  completed  a  written  exam  ... 
prescribed  by  the  Secretary  of  State  to  determine  the 
fitness  of  the  person  to  exercise  the  functions  of  a 
notary  public  . . .  All  questions  shall  be  based  on  the 
law  of  this  state  as  set  forth  in  the  booklet  of 
the  laws  of  California  relating  to  notaries  public 
distributed  by  the  Secretary  of  State 

6  / 

Not  only  are  there  objective  criteria  for  "qualification"  as  a  notary 

68 

public,  but  the  objective  criteria  are  also  circulated.  Discretion 

as  to  appointments  is  retained  by  the  criterion  that  the  Secretary  of 

State  be  satisfied  that  there  is  "need"  for  a  notary  in  the  particular 

area,  and  by  the  requirement  that  the  notary  possess  "honesty, 

69 

credibility,  and  truthfulness". 

Provision  is  made  for  refusal,  revocation  or  suspension 

of  the  commission  for  a  number  of  acts  termed  as  misconduct,  from  the 

70 

use  of  misleading  advertisement  to  unauthorized  practice  of  law. 

The  "practice  of  law"  is  defined  in  the  recent  California  Court  of 
Appeal  decision  of  Vanderhoof  v.  Prudential  Savings  and  Loan  Association, 


as 


. . . the  volunteering  of  information  with  respect  to  the  legal 
effect  of  the  manner  in  which  a  document  is  executed 

The  legislation  also  provides  for  the  fact  that  there  might 

be  an  innocent  misunderstanding  about  the  role  of  notaries  on  the 

part  of  recent  immigrants  to  the  United  States.  It  is  required  that  any 

non- lawyer  notary  who  advertises  services  in  languages  other  than 

English  post  a  sign  stating  both  that  the  person  is  not  an  attorney, 

73 

and  the  fees  charged  for  notarial  services.  Notaries  public  who  hold 
themselves  out  as  " immigration  specialists"  may  not  advertise  that  they 
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are  notaries  public  at  all.  Performance  of  the  latter  offense  may 
result  in  disciplinary  proceedings. 

The  progressivism  of  the  California  legislation  is  twofold. 

First,  the  applicant  for  the  notarial  commission  is  not  subjected 
to  a  possibly  arbitrary  admission  process.  Thus,  a  focus  on  the  rights 
of  prospective  notaries  public  is  included  in  the  statue.  Second, 
the  innocent  third  party  is  protected  by  provision  for  prosecution  and 
punishment  which  could  prevent  excursions  into  unauthorized  spheres. 

The  legislation  is  responsive  to  both  thd  interests  of  the  notary  public 
and  the  interests  of  innocent  third  parties. 

Legislation  in  England 

Few  changes  have  been  made  in  the  English  legislation  regarding  notaries 
public  which  was  enacted  in  the  19th  century.  The  Public  Notaries  Act  1801, 

(41  Geo.  3  c.  79),  provides  for  appointment  of  general  notaries  public 
by  the  Court  of  Faculties  after  an  apprenticeship  of  7  years  (reduced 
to  5  years  by  The  Public  Notaries  Act  1843,  s.  3).  Pursuant  to  the  Act 

of  1801,  General  Notaries  may  practise  nearly  anywhere  in  England  and 

75  ... 

Wales.  The  area  of  London  and  immediate  surroundings,  however,  is  under 

the  jurisdiction  of  the  Company  of  Scriveners.  A  notary  must  join  the 

Company  of  Scriveners  in  order  to  use  his  commission  in  the  London 
76 

area.  The  Public  Notaries  Act  of  1833  (3  &  4  Will.  4,  c.  70),  provides 
for  the  appointment  of  solicitors  as  district  notaries,  to  practise  in  a 
specified  territory  outside  of  London.  No  apprenticeship  is  necessary 
to  become  a  district  notary. 

The  Public  Notaries  Act  of  1843  (6  &  7  Viet.  c.  90),  grants  the 
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right  of  appeal  for  an  unjust  refusal  of  admission.  Provision  is  also 
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made  for  prosecution  of  unauthorized  practice  as  a  notary. 

Duties  commonly  though  of  as  "notarial"  in  Canada  are  not 

79 

regulated  by  statute  in  England.  Duties  broader  than  those  granted 
in  Canada  are  provided  for  by  The  Solicitor's  Act/  1974  c.  47,  sections  22-23. 
The  non-solicitor  notary  may  draft  real  and  personal  estate  documents, 
and  documents  for  any  other  legal  procedure: 


22.  (1)  Subject  to  subsection  (2),  any  unqualified  person 
who  directly  or  indirectly  - 

(a)  draws  or  prepares  any  instrument  of  transfer  or  charge 
for  the  purposes  of  the  Land  Registration  Act  1925, 

or  makes  any  application  or  lodges  any  document  for 
registration  under  that  Act  as  the  registry,  or 

(b)  draws  or  prepares  any  other  instrument  relating  to  real 
or  personal  estate,  or  any  legal  proceeding, 

shall,  unless  he  proves  that  the  act  was  not  done  for  or  in 
expectation  of  any  fee,  gain  or  reward,  be  guilty  of  an  offence 
and  liable  on  summary  conviction  to  a  fine  not  exceeding  h  50. 

(2)  Subsection  (1)  does  not  apply  to- 
(a)  a  barrister  or  duly  certificated  notary  public; 

23.  (1)  If  any  person  to  whom  this  subsection  applies, 
directly  or  as  an  agent  of  any  other  person,  whether  or  not 
that  other  person  is  a  person  to  whom  this  subsection  applies  - 

(a)  takes  instructions  for  a  grant  of  probate  or  of  letters 
of  administration,  or 

(b)  draws  or  prepares  any  papers  on  which  to  found  or 
oppose  any  such  grant, 

he  shall,  unless  he  proves  that  the  act  was  not  done  for  or  in 
expectation  of  any  fee,  gain  or  reward,  and  without  prejudice  to 
any  other  liability  or  disability  to  which  he  may  be  subject 
under  this  or  any  other  Act,  be  guilty  of  an  offence  and  liable 
on  summary  conviction  to  a  fine  not  exceeding  fclO. 

(2)  Subsection  (1)  applies  to  any  unqualified  person  who  is 
not  a  barrister  or  duly  certificated  notary  public. 
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The  court  of  faculties  may  strike  a  notary's  name  from  the 
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roll  of  notaries  upon  evidence  of  misconduct. 

Despite  that  fact  that  there  is  provision  for  appointment 

of  non-solicitor  notaries  with  wide  powers  in  England;  it  is  likely 

that  the  power  of  appointment  is  not  abused.  The  requirement  of  five 

8 1 

years  of  apprenticeship  with  a  reputable  notary  before  admission 
to  the  roll  of  notaries  public  probably  precludes  most  misuse  of 
the  commission. 

PART  III:  SUMMARY  OF  DISCRETIONARY  PROCEDURES  UNDER  THE  ONTARIO  ACT 

A.  Appointment* 

Enquiries  often  come  through  lawyers,  on  behalf  of  clients. 

The  provincial  examiner  indicates  that  the  notarial  patent  is  not  a 
licence  and  is  not  granted  automatically.  He  asks  the  applicant  to 
write  on  paper  with  the  firm's  letterhead,  explaining  "need",  and  what 
transactions  are  made  out  of  province  and  country.  Often,  an  appointment 
as  a  ccmmissioner  is  sufficient. 

The  provincial  examiner  looks  at  the  letter  and  decides, 
whether  to  reject  outright  or  send  an  application  form.  An  application 
form  may  then  be  sent.  Appended  to  it  is  a  note  requesting  particulars 
of  "need". 

After  the  application  form  is  returned,  an  examination  takes 
place.  The  examiner  is  either  a  county  court  judge  or  the  provincial 

examiner.  The  examination  is  first  concerned  with  "need".  The  examiner 

** 

asks  why  the  appointment  is  needed,  and  expects  a  complete  explanation. 


all  material  for  this  section  comes  from  interviews  with  Mr.  Peter 
Clendenning,  provincial  examiner  (21  June  1978) ,  and  Mr.  Ron  Schurman, 
provincial  examiner  1973-1977  (26  June  1978) . 

The  applicants'  firm/business  must  have  been  in  existence  for  at  least 


6  months . 
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He  then  examines  the  applicant's  personal  qualifications.  The  examiner 
ascertains  whether  the  person  understands  the  notarial  duties,  and 
whether  he/she  has  a  rudimentary  understanding  of  the  legal  problems 
which  might  arise.  He  repeats  questions  already  asked  for  in  the 
correspondence,  to  test  the  applicant' s  verbal  skills .  If  the  candidate 
fulfills  all  criteria,  the  provincial  examiner  explains  the  limitations 
of  the  appointment.  The  certificate  is  prepared  by  the  Ministry  of 
Government  Services,  recorded  at  the  Government  Services  Protocol 
Office,  and  sent  to  the  notary.  Note  that  the  above  procedure  may  vary 
slightly  when  undertaken  by  a  county  court  judge. 

It  should  be  mentioned  that  the  appointment  process  is 
completely  discretionary,  and  an  application  may  be  refused  despite 
proper  qualification  and  need.  The  provincial  examiner  has  made  few 
new  appointments  during  1977-1978. 

B.  Complaints  and  Discipline 

For  the  most  part  complaints  are  received  through  correspondence. 
Over  50%  of  complaints  are  referred  from  the  Law  Society.  Nearly  all 
complaints  fall  into  two  categories:  queries  as  to  what  a  notary  may 
do  with  a  restricted  patent,  and  questions  about  the  meaning  of  the 
restriction  as  to  use  of  the  notarial  seal  only  while  in  the  employ  of 
a  specific  firm. 

The  investigatory  procedure  is  informal.  Generally,  the  problem 
is  handled  by  correspondence  and  discussions  over  the  telephone.  The 
provincial  examiner's  office  is  small,  and  does  not  have  the  capacity 
for  full-scale  investigations  of  complaints. 
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If  there  is  evidence  of  misuse,  several  disciplinary 
alternatives  are  available.  The  new  provincial  examiner  has  not 
revoked  any  commissions  during  his  term  in  office  (June,  1977  -  June,  1978). 

In  all  cases  meriting  discipline,  a  reprimand  has  been  sufficient. 

Because  of  certain  ambiguities  in  the  Act,  the  notary  is  often 
confused  about  limitations  placed  on  his/her  commission.  Once 
informed  by  the  reprimand,  the  notaries  (since  the  time  the  new 
provincial  examiner  was  appointed)  have  thus  far  ceased  the  questionable 
practice  immediately. 

PART  IV:  DATA  SECTION 

A.  Descriptive  Outline  of  Lay  Notaries 
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A  survey  was  conducted  of  197  lay  notaries'  files.  The  sample  con¬ 
stitutes  approximately  one  year  of  notarial  appointements  or  renewals.®^  Each  file 

84 

was  examined  for  17  different  criteria.  However,  not  all  files  contained 
complete  information.  The  results  are  as  follows: 

All  age  groups  are  represented  in  the  sample.  Few  notaries  (1%) 
are  younger  than  25  years  of  age.  The  largest  percentile  group  (20%) 
is  that  of  notaries  60  years  or  older. 

TABLE  I :  Age  of  Notaries 


20-25 

2 

1 

25-30 

4 

2 

30-35 

11 

6 

35-40 

21 

11 

40-45 

34 

17 

45-50 

25 

13 

50-55 

31 

16 

55-60 

29 

15 

60+ 

40 

20 

N  =  197 
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Most  notaries  are  male  (92%) . 
TABLE  II:  Sex  of  Notaries 


No. 

% 

Male 

182 

92 

Female 

15 

8 

Notaries  come  from  a  number  of  different  birthplaces.  However,  a 
majority  of  the  notaries  (51-52%)  were  born  in  Ontario  or  elsewhere 
in  Canada. 

TABLE  III:  Birthplace 


No. 

% 

No. 

% 

Ontario 

2 

1 

Czechoslavakia 

5 

3 

Canada 

88 

51 

France 

1 

1 

U.K. 

14 

8 

Russia 

2 

1 

Italy 

26 

15 

Switzerland 

1 

1 

Hungary 

7 

4 

China 

1 

1 

Poland 

2 

1 

Turkey 

1 

1 

Germany 

5 

3 

The  Netherlands 

1 

1 

Portugal 

3 

2 

Malta 

1 

1 

Estonia 

2 

1 

Greece 

2 

1 

Yugoslavia 

4 

2 

Guyana 

1 

1 

Australia 

1 

1 

Ukraine 

1 

1 

Latvia 

2 

1 

India 

1 

1 

N  =  174 


Correspondingly,  although  many  languages  are  spoken  by  notaries 
public,  only  73  notaries  (recorded)  speak  one  or  more  languages  other 
than  English.  Italian  is  the  predominant  language  spoken  (32  persons 
speak  Italian)  ,  followed  by  Geman  (22  persons)  and  French  (12  persons); 
28  persons  speak  a  Slavic  language.  No  other  language  or  language  group 
is  spoken  by  a  large  group  of  notaries  public. 
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TABLE  IV:  Types  of  Languages  (other  than  English) 

Spoken  by  Notaries  Piiblic 

No .  No . 


French 

12 

Turkish 

1 

German 

22 

Russian 

5 

Italian 

32 

Hungarian 

9 

Spanish 

3 

Polish 

5 

Swedish 

1 

Latvian 

2 

Finnish 

1 

Ukrainian 

2 

Dutch 

1 

Serbo-Croatian 

4 

Greek 

2 

Czech 

4 

Portuguese 

4 

Estonian 

1 

Maltese 

2 

N  =73  Notaries 


A  majority  of  persons  (62%)  appearing  in  Table  IV  speak  only  one 

language.  Fewer  speak  two  languages  (17%) ,  and  even  fewer  speak 

from  three  to  seven  languages.  Most  (50%)  of  those  persons  (8) 

who  speak  more  than  three  languages,  speak  a  language  of  Slavic 
95 

derivation. 

TABLE  V ;  Number  of  Languages  (other  than  English) 

Spoken  by  Notaries  Public 

One  language 
Two  languages 
Three  languages 
Four  languages 
Five  languages 
Seven  languages 


No.  % 


44 

62 

12 

17 

7 

10 

2 

3 

4 

5 

2 

_ _ 

3 

38 


Only  59  files  had  information  about  educational  backgrounds. 

Of  those  files,  24  persons  (41%)  completed  law  school  overseas,  or  in 
another  province,  and  12  persons  (20%)  completed  university.  While  there 
is  a  large  number  of  legally  trained  notaries  (43%) ,  those  notaries 
do  not  appear  in  a  single  occupational  group.  By  occupation,  the  largest 
group  of  legally  trained  notaries  appears  in  the  government/corporate 
category  (10  persons,  41.7%  of  those  legally  educated).  Often,  persons 
in  the  government/corporate  field  who  have  law  degrees,  have  graduated 
from  a  Canadian  law  school,  and  have  expertise  in  Canadian  law,  although 
they  do  not  practise  in  Ontario. 

TABLE  VI :  Educational  Level 


Completed  high  school 
Trade  school 
Attended  university 
Completed  university 
High  school  and  Law  school 
Attended  law  school 
Completed  law  school 
Translating  degree 
Accounting  course 
Business  Administration 


N  =  57 

The  second  largest  occupational  group  of  persons  legally 
trained  is  that  of  travel  agents  (6  persons,  25%  of  legally  educated), 
and  the  third  largest  group  is  that  of  real  estate  brokers  and  insurance 
agents  (3  persons,  12.5%).  However,  it  must  be  stressed  that  a  cross- 


No.  % 


7 

12 

4 

7 

6 

10 

12 

20 

1 

2 

1 

2 

24 

41 

1 

2 

2 

3 

1 

2 
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tabulation  of  these  different  factors  could  draw  only  from  59  complete 
files.  Numbers  of  persons  with  law  degrees  may  be  disproportionate  with 
respect  to  the  occupational  group  at-large.  For  example,  the  largest 
group  of  notaries  with  law  degrees  (government/corporations)  represents 
only  11.5%  of  the  actual  occupational  group.  As  the  files  were  often 
incomplete,  the  number  of  persons  with  law  degrees  in  corporate  or 
government  work  may  be  over-or  under- representative.  These  particular 
figures  should  therefore  be  treated  with  some  caution. 

Of  the  group  that  listed  their  educational  qualifications, 

55  persons  indicated  where  they  obtained  their  highest  degree.  Most 
persons  (47%)  obtained  their  education  in  Canada  or  Ontario.  The  second 
largest  group  (18%)  completed  their  degrees  in  Italy.  The  third 
largest  group  ("other",  15%)  obtained  their  education  in  Eastern 
European  countries. 

TABLE  VII;  Location  of  Last  highest  Edcuational  Qualification 

No.  % 


Ontario 

1 

2 

Canada 

25 

45 

U.S. 

1 

2 

U.K. 

4 

7 

Italy 

10 

18 

Hungary  ^ 

5 

9 

Poland 

1 

O 

Other 

8 

15 

N  =  15 
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A  majority  (44%)  of  the  notaries  work  either  for  the 
government  or  a  corporation.  The  rationale  behind  placing  "government" 
and  "corporation"  in  the  same  occupational  category,  lay  in  the  fact  that  in 
both  cases  notarial  services  are  restricted  very  much  to  in-house  purposes 
(such  as  import-export  documents)  and  are  not  generally  offered  to  the 
outside  public.  The  second  largest  category  (27%)  is  that  of  travel 
agents,  persons  who  work  only  as  notaries  public,  and  translators. 

Only  four  notaries  are  law  clerks  or  legal  secretaries  as  well.  This 
reflects  the  current  ministerial  policy  not  to  make  new  appointments 
of  law  clerks  or  legal  secretaries  as  notaries  public. 

TABLE  VIII:  Occupation 

Travel  agent/Trans lator/Notary  public 
Insurance  agent/Real  estate  broker 
Patent  agent/Patent  attorney 

Associations:  practical  (e.g.  Ontario  Motor  League) 

/Charity /Ethnic 

Company/Government 

Law  clerk/Legal  secretary 

Sheriff 

Other 


Many  notaries  have  been  appointed  in  the  past  few  years 

(39%,  in  the  past  1-5  years) .  As  the  recent  government  policy  has  been 

87 

to  appoint  few  non- lawyer  notaries  in  small  businesses,  it  seems 
likely  that  most  new  appointees  are  either  in  corporate  or  government 
work.  Few  appointees  were  granted  their  commissions  prior  to  the 


No.  % 


53 

27 

21 

11 

10 

5 

6 

3 

86 

44 

4 

2 

5 

3 

12 

6 

N  =  197 


1962  Act. 


TABLE  IX;  Number  of  Years  as  a  Notary  Public 


No. 

% 

0-5 

73 

39 

5-10 

40 

21 

10  -  15 

23 

12 

15  -  20 

45 

24 

20  -  25 

6 

3 

25+ 

2 

1 

N  =  189 


Most  notaries  live  and  work  in  the  Toronto  (central  42%)  North  York 
(11%),  or  Ottawa-C arleton  (10%)  area.  This  is  to  be  expected,  for  as 

Q  Q 

one  of  the  appointment  criteria  is  "need" ,  "need"  would  call  for 
the  appointment  of  more  notaries  in  larger  population  centres. 

In  Toronto,  28  persons  (34%)  are  travel  agents,  translators, 
or  notaries  public;  and  26  persons  (31.7%)  are  government  or  corporate 
employees.  A  preponderance  of  persons  in  the  Ottawa- Car let on  regional 
municipality  work  either  for  the  government  or  a  corporation.  A  majority 
of  the  notaries  in  North  York  (52.4%)  work  for  a  corporation  or 
government  agency  as  well.  It  is  possible  to  distinguish  between 
government  and  corporate  employees  by  the  kinds  of  documents  notarized 
in  the  three  metropolitan  areas: 


TABLE  Xi  Location  of  Office  by  Kinds  of  Dociiments 


Foreign 

Legal 

Company 

Affadavits  & 

documents 

documents 

documents 

documents 

Ottawa-Carleton 

0 

2 

3 

0 

North  York 

7 

0 

12 

0 

Toronto 

33 

11 

23 

6 

42 


Government 

documents 

Commercial 

documents 

Other 

Ottawa-Carleton 

13 

0 

0 

North  York 

0 

0 

2 

Toronto 

1 

3 

5 

In  Ottawa-Carleton  13  persons  (72.2%)  notarize  government  documents. 

In  contrast,  North  York  notaries  generally  (57.1%)  notarize  company 
documents.  Toronto  notaries  divide  evenly  between  persons  who  notarize 
foreign  documents  (40.2%),  and  persons  who  notarize  company  documents 
(23  persons  or  28%)  .  Thus,  the  Ottawa-Carleton  area  has  the  greatest 
concentration  of  government  notaries. 

Company  and  foreign  documents  are  the  two  kinds  of  docijments 
most  frequently  notarized. 


TABLE  XI :  Kinds  of  Documents 

No.  % 


Travel  documents:  "foreign  documents",  (estates,  etc.) 

translations 

63 

32 

Legal  documents:  e.g.  patent  applications,  other  legal 

documents 

19 

10 

Legal  documents  for  company:  e.g.  export/import 

67 

34 

Legal  documents  plus  large  amounts  of  sworn  affadavits/ 

declarations 

18 

9 

Legal  documents  for  government 

17 

9 

Commercial  documents 

3 

2 

Other 

8 

4 

N 
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Little  dramatic  difference  exists  between  categories  for 
number  of  times  per  month  documents  are  filed  in  Ontario: 


TABLE  XII:  Frequency  of  Use  for  Documents  Filed  in  Ontario 


Times/Month 

No. 

% 

0  - 

12 

8 

1  -  5 

30 

19 

5  -  10 

24 

15 

10  -  15 

26 

17 

15  -  20 

6 

4 

20  -  45 

27 

17 

45  -  70 

12 

8 

70  -  100 

5 

3 

100  + 

15 

10 

N  =  157 


Most  notaries  file  1-5  documents  per  month  outside  of  Ontario 


TABLE  XIII:  Frequency  of  Use  for  Documents  Filed  Outside  of  Ontario 


Times/Month 

No. 

& 

0 

21 

13 

1  - 

5 

46 

29 

5  - 

10 

19 

12 

10  - 

15 

20 

13 

15  - 

20 

10 

6 

20  - 

45 

21 

12 

45  - 

,  70 

6 

4 

70  - 

100 

5 

3 

100  + 

10 

6 

N  =  158 
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By  occupation,  most  travel  agent  notaries  file  doc\aments  in  Ontario 
20-45  times  per  month ,  and  outside  Ontario  0-5  times  per  month. 

Corporate  and  government  notaries  are  equally  spread  across  all  numbers 
of  documents  filed  in  Ontario.  For  documents  filed  outside  of  Ontario, 
corporate  notaries  either  seem  to  sign  few  (1-5,  40%)  or  many  (20-70, 
40%),  and  government  notaries  mostly  sign  between  1-5  (27.4%),  or 
5-15  documents  (5-10:  13.7%;  10-15:  12.3%)  per  month. 

In  almost  all  cases,  there  are  no  other  notaries  in  the 
firm  besides  the  applicant. 

TABLE  XIV:  Number  of  notaries  in  firm  (other  than  applicant) 

No. Times /Month  No.  % 


0 

156 

81 

1 

31 

16 

2 

5 

3 

4 

1 

1 

N  =  193 


Firms  with  no  other  notaries  generally  file  between  1-15  doc\iments 
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per  month  in  Ontario.  The  majority  (27.6%)  of  firms  with  no  other 

notaries  file  between  1-5  documents  per  month  out  of  Ontario.  Those 

firms  with  1  other  notary  usually  (27.5%)  file  between  1-10  documents 

per  month  in  Ontario,  and  1-5  (34.5%)  or  20-45  documents  (20.7%)  per 

.  90 

month  out  of  Ontario. 

Very  few  (2%)  of  the  notaries  hold  an  unrestricted  notarial 
commission.  Most  (91%)  have  full  limitations  of  territory  and  case* 
placed  on  their  notarial  commission.  Some  notaries  (14%)  are  limited 


*  See  page  6,  above. 
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only  to  the  province,  and  not  to  a  particular  employer. 


TABLE  XV:  Restrictions  on  Notarial  Commission 


No. 

% 

Full  limitations 

189 

91 

Limit  to  province  and  employer 

1 

1 

Limit  to  province  only 

14 

7 

No  restrictions 

3 

2 

N  =  197 

Two  out  of  three  notaries  with  an  unrestricted  notarial  commission 

had  been  in  practice  for  10  years  or  longer.  As  well,  two  of  the 

notaries  with  unrestricted  commissions  work  in  a  travel  agency,  or  as 
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real  estate  agents.  No  complaints  have  been  lodged  against  any  of 
the  three  unrestricted  notaries  public  examined. 

Notaries  public  come  from  varied  backgrounds  and  educational 
levels.  No  single  demographic  group  merits  special  examination.  However, 
it  may  be  noted  that  there  is  a  clear  division  between  notaries  public 
who  interact  with  the  public  frequently  (such  as  travel  agents)  and 
notaries  public  who  do  not  (such  as  government  or  corporate  officials) . 
The  risk  of  unauthorized  practice  or  other  misbehavior  appears  primarily 
in  the  former  group. 

B.  Complaints 

The  sample  examined  shov/ed  little  evidence  of  abuse  of  the 

notarial  commission.  Complaints  were  made  in  only  11  out  of  197  cases. 

Because  of  the  fact  that  all  complaints  are  recorded  in  the  notary's 

file  no  matter  what  year  they  occurred,  11  does  not  represent  the 

93 

number  of  complaints  made  from  July  1,  1977  to  July  15,  1978. 
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TABLE  XVI :  Complaints 


No. 

% 

Yes 

11 

6 

No 

186 

94 

N  =  197 

Of  those  complaints,  8  persons  were  complained  about  only  once,  1  person 
twice,  and  2  persons  3  times; 


TABLE  XVII:  Number  of  Complaints 


No. 

% 

0 

186 

94 

1 

8 

4 

2 

1 

1 

3 

2 

1 

N  =  197 


It  appears  that  few  notaries  act  inappropriately,  or  at  any  rate  that 
few  cases  of  misbehavior  are  reported. 

Most  complaints  were  about  the  unauthorized  practice  of  law  by  a  lay 
notary  : 


TABLE  XVIII;  Type  of  Complaint 


No. 

% 

Unauthorized  practice 

6 

55 

Fraud 

1 

9 

Acted  outside  of 

restrictions 

1 

9 

Violated  requirements 
for  a  guarantor 
section  for  immi- 

gration  purposes 

1 

9 

Other 

2 

18 

N 


11 
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All  subjects  of  complaints  were  born  outside  of  Canada. 
Nearly  all  complaints  were  made  against  persons  who  had  been  notaries 
for  a  number  of  years. 


TABLE  XIX:  Years  as  a  Notary  by  Complaints 


Yes 

No 

0-5 

1 

72 

5-10 

1 

39 

10  -  15 

4 

19 

15  -  20 

4 

41 

20  -  25 

0 

6 

25  + 

1 

1 

N  =  189 

It  is  of  interest  to  note  that  the  majority  of  offenders  are 
well-educated.  Five  persons  who  received  complaints  graduated  from 
law  school.  Three  of  the  complaints  received  about  the  5  persons  with 
law  degrees  had  to  do  with  the  unauthorized  practice  of  law: 


TABLE  XX:  Education  by  Complaint  Type 


Unauthorized 

Practice 

Acted  Outside 
of  Restrictions 

Violated  Guarantor 
Section  For 
Immigration 

other 

Completed 
High  Sch. 

0 

0 

1 

0 

Trade  Sch. 

1 

0 

0 

0 

Completed 

University 

1 

0 

0 

0 

Attended 

Law  Sch. 

0 

0 

0 

1 

Completed 

Law  Sch. 

3 

1 

0 

1 

N  -  9 
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All  persons  complained  about  are  in  occupations  which  have 
constant  contact  with  the  public.  Most  recipients  of  complaints  are 
travel  agents,  translators  or  persons  who  work  only  as  notaries  public. 

TABLE  XXI ;  Occupation  by  Complaint  Type 


Unauthorized 

Practice 

Fraud 

Acted  Outside 
of  Restrictions 

Violated  Guarantor 
Section  For 
Immigration 

Other 

Travel  Agent 
Notary  Public 
Translator 

5 

1 

1 

1 

1 

Real  Estate 

Broker 

0 

0 

0 

0 

1 

Charitable 

Association 

1 

0 

0 

0 

0 

N  =  11 


The  only  persons  who  continued  to  abuse  their  commissions  after 
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discipline  were  travel  agents. 

Nine  our  of  the  eleven  notaries  disciplined  had  full  limitations 
on  their  notarial  commission.  No  notaries  with  unrestricted  commissions 
did  anything  reprehensible. 

Despite  the  fact  that  notaries  are  a  heterogeneous  group, 
recipients  of  complaints  appear  frequently  to  come  from  the  same 
occupation  and  age  group. 

Two  factors  may  contribute  to  this  phenomenon:  first, 
that  the  disciplined  notaries  are  in  occupations  that  have  constant 
contact  with  the  public  thereby  creating  more  opportunity  to  advise  on  legal 
matters.  Second,  new  Canadians  may  misapprehend  the  true  legal  authority 
of  the  visible  notary  public,  and  may  demand  services  the  notary  finds 
easier  to  give  (particularly  the  legally  trained  notary)  than  to  refuse. 
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PART  V:  Conclusion 

Few  major  problems  in  appointment  and  regulation  of  lay 
notaries  public  have  arisen  since  the  enactment  of  the  1962  legislation. 

Yet  uncertainties  in  the  statute  and  Ministry  policy  may  cause  future 
problems.  There  are  no  determinate  criteria  for  appointment  of  lay 
notaries  public.  The  powers  of  a  notarial  commission  are  poorly 
defined  in  the  case  of  a  lay  notary  public.  Ambiguous  limitations 
on  the  restricted  notarial  ccxnmission  make  effective  discipline  more 
difficult. 

There  is  some  question  whether  preventive  steps  could  be  taken 
which  would  make  discipline  unecessary  in  a  number  of  cases.  The  following 
comments  investigate  the  major  problem  areas  relating  to  lay  notaries  public. 
Self-regulation 

Should  notaries  be  self-regulated?  As  noted  previously, 

British  Columbia  is  the  only  province  which  has  adopted  a  scheme  for 
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self-regualtion  of  notaries  public.  While  an  argument  could  be 
made  for  a  society  of  notaries  on  the  grounds  that  a  society  could 
discipline  more  effectively,  maintain  continuing  education,  and  promote  a 
"professional"  attitude,  there  is  some  question  whether  those  grounds 
are  a  sufficient  mandate  for  self-regulation.  It  is  dubious  that 
sophisticated  professional  criteria  are  necessary  for  the  efficient 
supply  of  simple  services.  More  likely  an  answer  to  problems  with 
regulation  of  lay  notaries  in  Ontario  may  be  found  by  strengthening 
existing  legislation  rather  than  establishing  a  society  of  notaries  public. 
Admission 

At  present  notaries  are  appointed  in  Ontario  by  a  provincial 
examiner  or  county  court  judge.  The  requisite  character  traits  and 


"need"  for  a  notary  public  in  the  particular  area  are  assessed  according 
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to  the  discretion  of  the  examiner.  This  raises  both  questions  of 
unfairness  and  inappropriateness:  unfairness,  because  an  applicant  may 
be  refused  a  commission  for  vague  and  perhaps  incorrect  reasons  because 
of  the  "discretionary”  appointment  process;  inappropriateness,  because 
it  is  questionable  whether  "need"  should  (or  can)  be  assessed  by  the 
examiner. 

It  is  doubtful  whether  the  requirement  that  the  examiner 

determine  "that  a  notary  public  is  needed  for  public  convenience  in 
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the  place  where  the  applicant  . . .  intends  to  carry  on  business" ,  is 
necessary  or  even  correct.  Cettainly  "need"  could  be  more  effecti'^fely 
determined  by  market  conditions,  than  by  an  examiner.  It  is  submitted  that 
an  assessment  of  "need"  as  a  prerequisite  for  obtaining  the  notarial 
commission  is  unnecessary. 

The  discretionary  assessment  of  the  applicants'  qualifications 
and  character  is  also  questionable.  The  California  system  of  written 
examinations  might  well  merit  application  in  Ontario.  As  in  California, 
a  handbook  could  be  distributed  to  interested  parties  listing  requirements 
(such  as  knowledge  of  pertinent  provincial  laws)  for  obtaining  a 
commission.  The  applicant  would  then  be  required  to  pass  a  written 
examination  on  those  requirements.  If  desired,  an  element  of  discretion 
in  appointment  of  the  part  of  the  examiner  could  be  maintained  by 
instituting  (as  in  California)  a  requirement  of  "good  moral  character" 
which  could  be  assessed  at  a  later  interview. 

The  current  policy  of  the  Ministry  is  not  to  grant  new 
commissions  to  law  clerks.  This  is  grounded  on  the  premise  that  the 
client  will  not  be  able  to  differentiate  between  a  lawyer  and  a  law 
clerk  with  a  notarial  ccmmission.  This  supposition  is  questionable, 
for  law  clerks  perform  many  other  duties  commonly  thought  of  as  "legal" 
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without  perpetrating  confusion.  No  complaints  were  made  about 
law  clerks  appointed  as  notaries  public  under  the  old  policy.  Appointment 
of  law  clerks  as  notaries  public  would  provide  more  efficient  notarial 
and  legal  services,  and  thus  merits  examination. 

Function 

The  part  of  the  Ontario  statute  which  defines  powers  granted 

to  notaries  public  clearly  needs  revision.  The  language  of  the 
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section  appears  to  grant  more  extensive  powers  than  "the  attestation 
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of  instruments  and  taking  of  affadavits". 

As  well,  restrictions  on  the  use  of  a  notarial  commission  are 

not  clear.  There  is  confusion  as  to  the  meaning  of  the  limitation  of 
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"territory  and  case".  With  respect  to  "case",  there  is  some  question 

whether  the  "attestation  of  instruments"  may  include  drawing  up  certain 
documents.  The  limitation  of  "territory"  is  also  vague.  The  lay 
notary  is  usually  limited  to  work  in  a  particular  province  or  jurisdiction 

while  "in  the  employ  of  _ ".  Yet,  the  definition  of  "while  in 

the  employ  of  _ "  is  uncertain.  In  the  case  of  the  travel  agent, 

is  it  proper  for  the  travel  agent  to  provide  notarial  services  to  any 
person  regardless  of  whether  that  person  wishes  to  make  travel  arrangements? 
Discipline 

Perhaps  further  stress  should  be  placed  on  the  preventive 

rather  than  the  punitive  aspects  of  discipline.  A  common  requirement 

in  the  United  States  is  the  posting  of  a  bond  for  a  certain  amount  of 
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money  as  a  surety  to  go  to  the  complainant  who  suffers  loss  from  a 
notary's  misfeasance.  The  posting  of  a  bond  might  serve  to  deter  improper 
conduct.  Another  alternative,  as  in  British  Columbia, would  be  to  establish 
a  compensation  fund  for  injured  complainants  out  of  payments  received  from 
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all  newly  appointed  notaries.  This  alternative  would  not  really  serve 
to  deter,  but  rather  to  compensate.  It  is  preferable,  however,  to  stop 
improper  behavior  before  any  question  of  harm  to  complainants  arises. 
Correspondingly,  the  mandate  for  acquainting  the  public  with  the  limitations 
of  the  notarial  commission  becomes  even  stronger.  For  new  Canadians  from 
Europe,  the  name  "notary  public"  is  misleading,  for  it  connotes  to  a 
European  a  much  higher  level  of  legal  expertise  than  actually  possessed 
by  Canadian  lay  notaries  public.  Perhaps  the  lay  notary  should  be  given 
a  title  with  fewer  legal  connotations  than  that  of  "notary  public".  Or, 
the  title  of  "notary  public"  could  be  maintained  with  certain  safeguards. 

As  in  California,  the  notary  public  could  be  required  to  place  a  placard 
prominently  in  his  shop  stating  that  "a  notary  public  is  not  a  lawyer" 
in  different  languages.  The  notarial  seal  could  be  engraved  with 
limitations  as  well.  Various  practical  methods  could  be  used  to  inform 
the  public  that  the  lay  notary  public  is  not  qualified  to  offer  legal 
opinions . 

A  clarification  of  the  preceding  problem  areas  through 
introduction  of  new  legislation  or  re-evaluation  of  Ministry  policy  is 
in  order. 


APPENDIX  I 


1.  Age  20-25  40-45 

_ 25-30  ^45-50 

_ 30-35  50-55 

35-40  55-60 


60+ 


2.  Sex  M  F 


3.  Place  of  birth 


Ontario 

Canada 

U.S. 

U.K. 

Other 


4.  Languages  Spoken 

_ French 

_ German 

_ I  tali  am 

_ Spanish 

_ Portuguese 

_ Hungarian 

_ _ Qiinese 

_ Korean 

_ Russian 

Other 


5 ,  Education 


attended  high  school 
completed  high  school 
community  college 
trade  school 
attended  university 
coirpleted  university 
high  school  &  law  school 
university  &  law  school 
attended  law  school 
completed  law  school 
other  legal  studies 
other 


6 •  Location  of  LHEQ 


/ 


Ontario 

Canada 

U.S. 

U.K. 

Other 


7.  Location  of  office 


1. 


2. 

3. 


4. 


5. 


6. 


7. 


8. 


8.  Occupation 


2 


9.  Number  of  yeaxs  as  notary 


0-5  15-20 

5-10  20-25 

10-15  25+ 


10.  Kinds  of  docioments  notarized 


9. 


10. 


11.  Type  of  client 


11. 


12.  Frequency  of  use  for  document 
filed  in  Ontario 

_ ^1-5  times  per  month 

_ 5-10  times  per  month 

_ 10-15  times  per  month 

_ ^-20  times  per  month 

_ 20+  times  per  month 


13.  Frequency  of  use  for  documents 
filed  outside  of  Ontario 

_ 1-5  times  per  month 

_ 5-10  times  per  month 

_ ^10-15  times  per  month 

_ 15-20  times  per  month 

_ 20+  times  per  month  * 

14.  Number  of  notaries  in  firm 


12. 


13. 


15.  Conplaints 


16.  Checklist 


yes  _ no 


unauthorized  practice 
Other 


15. 


16. 
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97.  The  Notaries  Act,  R.S.O.  1970,  c.  300,  s.  3. 

98.  In  the  notaries'  files  which  were  examined. 

99.  "Subject  to  ...  (restriction  of  territory  and  case)...  a  notary 
public  has  and  may  use  and  exercise  the  power  of  drawing,  passing, 
keeping  and  issuing  all  deeds  and  contracts,  charterparties ,  and 
other  mercantile  transactions  in  Ontario,  and  also  of  attesting 
all  commercial  instruments  that  may  be  brought  before  him  for 
public  protestation..."  The  Notaries  Act,  R.S.O.  1970,  c.  300,  s.3. 

100.  The  common  limitation  of  "case". 

101.  The  Notaries  Act,  R.S.O.  1970,  c.  300,  s.  2(2) 

102.  Re:  Chart  "B"  The  cunount  of  the  bond  is  usually  between  $1000-$ 5000. 
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